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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Pursuant to section 6330(d),?! petitioner

seeks review of respondent’s determination to proceed with

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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collection of its unpaid 2003 additions to tax. The issue for
decision is whether the Internal Revenue Service (IRS) Appeals
O fice abused its discretion in sustaining the RS s proposed
| evy action against petitioner and denying petitioner’s offer-in-
conprom se (O C) based on doubt as to collectibility with speci al
ci rcunst ances.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the suppl enmental stipulation of
facts, together with the attached exhibits, are incorporated
herein by this reference. At the tine petitioner filed its
petition, petitioner was incorporated in Chio.

| . Maver | nvestnment Co.

Petitioner’s sol e shareholders in 2003 were Charles W
Mayer, Jr., the 89-year-old founder of the conpany, and his
nephew, Keith Barton. Petitioner’s primary assets in 2003 were
an 85-year-old building in Akron, GChio, and two adjoi ni ng parKking
lots. Petitioner |eased space in the building to comerci al
tenants.

M. Mayer served as the president of petitioner and was
responsi ble for the conpany’s day-to-day operations until March
2005, when he was confined to a nursing honme and his sons, Rory
and Jeffrey, assuned control of petitioner. M. Mayer failed to

make petitioner’s 2003 estimated tax paynents or tinely file
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petitioner’s 2003 Form 1120, U.S. Corporation Inconme Tax Return.
However, M. Mayer paid every other bill that cane due for
petitioner in 2003.

Petitioner engaged in several mmjor financial transactions
in 2003. In March petitioner received $66,806 from Uni on Central
Life I nsurance Co. for the cash surrender value of a life
i nsurance policy on M. Mayer and pronptly transferred these
funds to M. Mayer. Throughout the year petitioner transferred a
total of $43,400 to Charles Mayer Studios, Inc., a struggling
comerci al phot ography busi ness owned by M. Mayer.

Petitioner also found itself in the mddle of a real estate

di spute in 2003. During the first half of 2003 petitioner sold a
parking |l ot for $300,000 and deposited $205, 347 of the proceeds
into its checking account. In July petitioner wote two checks
to M. Mayer fromthe proceeds in the total amount of $146, 803.
I n Novenber petitioner placed $90,000 fromthe proceeds into an
escrow account because of a civil conplaint filed against the
conpany by M. Barton (Barton litigation). The funds were not
rel eased fromescrow until early 2005.

On April 11, 2005, petitioner filed and paid the tax shown

on its 2003 Form 1120, which contained M. Myer’s signature.



1. Col |l ection Action

A.  Abat enent

On May 30, 2005, respondent assessed section 6651 and
section 6655 additions to tax against petitioner in the total
anount of $21,936 for tax year 2003. On July 7, 2005, petitioner
filed a Form 843, Caimfor Refund and Request for Abatenent, in
whi ch petitioner stated that reasonabl e cause existed to renove
the additions to tax because petitioner |acked the funds to
tinmely pay the 2003 additions to tax. The reason given was the
restriction on access to the $90, 000 placed in escrow on account
of the Barton litigation. Petitioner also stated that paynent of
the additions to tax would i npose an extreme hardship on
petitioner. On Cctober 4, 2005, the IRS denied petitioner’s
request for abatenent.

On Cctober 21, 2005, petitioner sent the IRS a letter
appealing the denial of its abatenent request. In its letter
petitioner reiterated the financial distress argunents it had
asserted inits Form843. On July 10, 2006, petitioner sent the
| RS an additional letter which stated that M. Mayer was
suffering from Al zhei ner’ s di sease and denentia in 2003. On July
18, 2006, the Appeals Ofice responded by noting that petitioner
made no attenpt to provide supporting docunentation for its

contention that M. Mayer suffered from Al zhei ner’ s di sease.



B. Tel ephone Heari ngs

On Cctober 22, 2005, respondent issued to petitioner a
Notice of Intent to Levy and Notice of Your Right to a Hearing
for 2003. On Cctober 28, 2005, petitioner requested a section
6330 hearing. Tel ephone conferences with the Appeals Ofice were
hel d on August 16, 2006, February 21, 2007, and Novenber 6, 2007.
At one or nore of these schedul ed conferences, petitioner
informed the Appeals Ofice that M. Mayer was in a nursing hone
on account of his poor health.

C. O fer-in-Conpronise

On February 9, 2007, petitioner submtted an offer-in-
conprom se (O C) of $4,000 based on doubt as to liability and
doubt as to collectibility with special circunstances.
Petitioner’s OCreiterated the financial distress argunents
presented in its Form843. On June 20, 2007, in support of the
O C, petitioner submtted a Form 433-B, Collection Information
Statenent for Businesses, signed by its vice president, Jeffrey
W Mayer. Petitioner’s Form433-B indicated that petitioner had
the followi ng assets: (1) Notes receivable of $354,600 from
Charl es Mayer Studios, Inc.; (2) notes receivable of $164, 860
fromM. Myer; (3) two parcels of unencunbered real property
consisting of a commercial building and parking | ot val ued at
$468, 630 and $42, 880, respectively; (4) $8,104 in cash in a First

Merit Bank checking account; and (5) net nonthly incone of
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$1,825. The total value of the assets listed on petitioner’s
Form 433-B was $1, 039, 074.

On July 17, 2007, the I RS offer exam ner sent petitioner an
O C anal ysis which determ ned that petitioner had a reasonabl e
collection potential of $620,314. On July 27, 2007, petitioner
sent the IRS a letter disagreeing with the offer examner’s
analysis. Petitioner’s letter explained that the building
required extensive repairs and that the accounts receivable were
unlikely to be coll ected.

On Novenber 26, 2007, the Appeals Ofice sent petitioner a
letter rejecting petitioner’s OC. The letter stated that the
Appeals Ofice rejected petitioner’s doubt as to liability claim
because the petitioner had failed to show reasonabl e cause and
rejected petitioner’s doubt as to collectibility claimbecause
petitioner had sufficient assets to pay the additions to tax.

The letter concluded by offering petitioner an install nent
agreenment of $800 to $1, 000 per nonth. Petitioner did not
respond to the Appeals Ofice’'s offer. On January 18, 2008,
respondent issued a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 to petitioner.

[11. Tax Court Petition

On February 13, 2008, petitioner filed a petition with this
Court. The petition raised the issue of doubt as to liability by

di sputing the Appeals Ofice s rejection of petitioner’s request
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for a reasonabl e cause reduction in the additions to tax. The
parties subsequently agreed that the issue for decision is
whet her the Appeals O fice abused its discretion by denying
petitioner’s O C based on doubt as to collectibility with specia
ci rcunst ances. ?

On May 29, 2009, respondent filed a notion in |imne
requesting the Court to limt the testinony of Jeffrey Muyer,
Rory Mayer, and petitioner’s enpl oyee Dan Rei nenschneider to
conversations they had had with the Appeals Ofice and to the
expl anation of docunents that were prepared and provided to the
Appeals Ofice. The notion also requested that the Court limt
all exhibits to docunents that were provided to the Appeals
O fice and that were not expert testinony. Petitioner objected
to the notion

On June 3, 2009, trial was held in Ceveland, Chio. At the
conclusion of trial, we granted petitioner’s unopposed oral

nmotion to anmend the pleadings to conformto proof.

2Petitioner’s original petition did not raise the issue of
abuse of discretion due to the Appeals Ofice’s denial of
petitioner’s O C based on doubt as to collectibility. However,
on Feb. 12, 2009, respondent consented to trial of the doubt as
to collectibility issue under Rule 41(b)(1) by raising it in a
motion for summary judgnent. On Mar. 13, 2009, petitioner
conceded the doubt as to liability issue in a nmenorandumin
opposition to respondent’s noti on.



OPI NI ON

Procedural |ssues

At trial, petitioner submtted docunents and offered w tness
testimony regarding M. Myer’'s nedical condition and
petitioner’s financial situation that were not part of the
adm nistrative record of the Appeals Ofice. Respondent argues
in his notion in limne that we should not consider any evidence
in a case brought under section 6330 that was not part of the
admnistrative record. W need not address the issue raised by
respondent’s notion in |imne because respondent prevails on the
merits even if we consider the testinony and docunents to which
respondent objects.

1. Abuse of Discretion

Petitioner argues that respondent abused his discretion by
rejecting petitioner’s O C based on doubt as to collectibility
Wi th special circunstances. Petitioner contends the Appeals
O fice (1) overvalued petitioner’s building and outstandi ng
accounts payable in calculating petitioner’s reasonabl e
collection potential, (2) failed to consider M. Mayer’s denentia
and Al zheiner’s disease, and (3) failed to consider pending
litigation that encunbered petitioner’s assets. Respondent
argues that the Appeals Ofice did not abuse its discretion when

calculating petitioner’s reasonable collection potential and gave
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proper consideration to petitioner’s unique situation on the
basis of information petitioner provided.
Section 7122(a) provides that “The Secretary may conproni se
any civil * * * case arising under the internal revenue | aws”.
Whet her to accept an OCis left to the Secretary’ s discretion.

Fargo v. Conm ssioner, 447 F.3d 706, 712 (9th Cr. 2006), affg.

T.C. Meno. 2004-13; sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.

The regul ati ons under section 7122(a) set forth three
grounds for the conpromse of a tax liability: (1) Doubt as to
ltability; (2) doubt as to collectibility; or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs.

The Comm ssioner nay conpromse a tax liability based on
doubt as to collectibility where the taxpayer’s assets and incone
are less than the full anmount of the assessed liability. Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. GCenerally, under the
Commi ssioner’s adm ni strative pronouncenents an O C based on
doubt as to collectibility will be acceptable only if it reflects
t he taxpayer’s reasonable collection potential. Rev. Proc. 2003-
71, sec. 4.02(2), 2003-2 C.B. 517, 517. In sone cases the
Comm ssioner will accept an O C of |ess than the reasonable
collection potential if there are “special circunstances”. |d.
Speci al circunstances are: (1) G rcunstances denonstrating that

t he taxpayer would suffer economc hardship if the IRS were to
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collect fromhiman anount equal to the reasonable collection
potential; or (2) circunstances justifying acceptance of an
anmount | ess than the reasonable collection potential based on
public policy or equity considerations. See Internal Revenue
Manual (IRM pt. 5.8.4.3(4) (Sept. 1, 2005). However, in
accordance with the Conm ssioner’s guidelines, an O C based on
doubt as to collectibility with special circunstances shoul d not
be accepted, even when econom ¢ hardshi p or consi derations of
public policy or equity circunmstances are identified, if the
t axpayer does not offer an acceptable anbunt. See |RM pt.
5.8.11.2.1(11), 5.8.11.2.2(12) (Sept. 1, 2005).

Because the underlying tax liability is not at issue, our
revi ew under section 6330 is for abuse of discretion. See Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 182 (2000). This standard does not ask us to
deci de whether in our opinion petitioner’s O C should have been
accepted, but whether the Appeals Ofice’ s rejection of the AOC
was arbitrary, capricious, or wthout sound basis in fact or |aw

See Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999); Keller v.

Comm ssioner, T.C Menp. 2006-166, affd. in part and vacated in

part 568 F.3d 710 (9th G r. 2009); Fowler v. Conmm ssioner, T.C

Mermo. 2004-163.
The record indicates that the Appeals Ofice gave adequate

consideration to the special factors petitioner raised. The
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Appeals Ofice’'s letter rejecting petitioner’s O C indicates that
M. Mayer’s nedical condition was a factor exam ned by the
Appeal s Ofi ce:

Al so, you stated that the president of the corporation

is currently in a nursing honme due to his health.

However, the business is still operating and generating

sonme income. Therefore, it is reasonable for the

Service to be of the opinion that the tax can be

col |l ected over tine.

In its Appeals case nmenorandum the Appeals Ofice al so
considered petitioner’s claimthat petitioner’s accounts
receivable will never be paid and that petitioner is operating at
a | oss:

The O fer Specialist determned that the taxpayer has a

nont hly surplus of $1,825, which yields a future incone

potential in excess of $87,600. The [taxpayer], on the

ot her hand, argued that the taxpayer is actually

operating at a deficit * * * | reviewed the Ofer

Specialist’s incone and expense anal ysis and concur

with her findings. Neither the taxpayer nor his

representative presented any information to warrant a

change * * *

The record provi des adequate justification for the Appeal s
Ofice's determnation. Petitioner’s assets, although eroded,
are worth many tines the anount at issue in the collection
action, and the record does not indicate that petitioner would
experience severe hardship from paynent. Despite the Barton
l[itigation and the restriction on the $90, 000, petitioner was
able to transfer large suns of noney in 2003 to support M.
Mayer’ s ot her business interests. Finally, although the record

i ndicates M. Myer experienced synptons of Al zheinmer’s disease
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in 2003, petitioner was able to satisfy nost of its outstanding
obligations in 2003 and engage i n new busi ness transacti ons.
Unli ke taxpayers in other cases where we have found abuse of

di scretion on account of the ill health of taxpayers, M. Muyer
was not bedridden or conpletely unable to nanage his financi al

affairs in 2003. See Sullivan v. Conm ssioner, T.C Meno. 2009-

4; sec. 301.7122-1(b)(3)(ii) and (c)(3)(iv), Proced. & Adm n.
Regs.

Petitioner cites Blosser v. Conm ssioner, T.C. Mnob. 2007-

323, for the proposition that the Conmm ssioner has an affirmative
duty to investigate possible special circunstances raised by a
taxpayer in a section 6330 hearing and that the Appeals Ofice
erred by failing to ask petitioner for additional docunentation
regarding M. Mayer’'s illness and petitioner’s financial

troubles. Petitioner reads Blosser too broadly. In Blosser, we
determ ned that the Comm ssioner abused his discretion in denying
a taxpayer’s proposed collection alternative because the Appeals
O fice refused to consider the changes in the taxpayer’s
financial information fromthe tinme she conpleted a collection
information statenment (CIS).® The Appeals Ofice also failed to
consi der the taxpayer’s excuse, raised at the taxpayer’s section

6330 hearing, for not filing a nore recent statement or conplying

3The taxpayer in Blosser v. Conmi ssioner, T.C Mnp 2007-
323, had lost her job after filing her C S
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with the Appeals Ofice' s request to file returns for prior
years.* Blosser does not stand for the proposition that the
Appeal s Ofice has an open-ended duty to inquire, but rather that
it nust make its determ nation after giving adequate
consideration to all neritorious issues a taxpayer raises during
a section 6330 hearing.

Petitioner’s situation is distinguishable fromthe facts in
Bl osser. Petitioner has not shown that any substantial changes
inits financial viability took place fromthe tine that it
supplied the IRS with its Form433-B to the tinme the Appeals
Ofice rejected the OC. Mreover, the Appeals Ofice gave
consideration to both M. Mayer’s illness and petitioner’s
financi al heal th.

The Appeals Ofice reviewed petitioner’s financial
i nformati on, and consi dered whet her speci al circunstances
exi sted, at the section 6330 hearing and determ ned that an O C
was not appropriate. W received as exhibits the financi al
information presented to the IRS and find that the Appeals Ofice
coul d have reasonably concluded that there are sufficient inconme
and assets to satisfy the tax liabilities. W also received

medi cal records and heard testinony regardi ng the speci al

“The taxpayer stated in her sec. 6330 hearing that she had
been unable to conplete a new CI'S on account of a famly tragedy
and did not have to file returns for past years because she had
been i ncarcerat ed.
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ci rcunstances petitioner raised at the hearing and find that the
Appeal s Ofice’s conclusion that the circunstances did not
justify acceptance of an anount | ess than the reasonabl e
collection potential of petitioner was not arbitrary or
capricious. Accordingly, we find that the Appeals Ofice did not
abuse its discretion in determning to reject petitioner’s OC
and proceed with the collection action.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




